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THE PROPOSED HAY-PAUNCEFOTE TREATY. 



BY MAYO W. HAZELTINB. 



Ought the Senate of the United States to ratify the conven- 
tion into which Secretary Hay and the British Ambassador at 
Washington have entered, and which, according to the admission 
of our State Department, reaffirms, where it does not supersede, 
the Clayton-Bulwer Treaty? In order to answer the question, we 
should recall distinctly the situation which existed before the 
new convention was signed; the views of the Clayton-Bulwer 
Treaty which have been expressed by eminent American statesmen 
during the last twenty years, and the efEect which the provisions 
of the convention, if ratified, would have on the expediency of 
permitting the American isthmus to be cut by a canal. We may 
say at the outset that, if the projected artificial waterway is to 
be open in time of war to the battleships of a public enemy of the 
United States, the American people will never suffer the rampart 
which Nature herself has erected for the protection of our Pacific 
States to be demolished; much less will they commit an act of 
suicide by demolishing that natural rampart at their own expense. 
We say, further, that, if it shall appear that through the ratifica- 
tion of the new convention, the neutralization of an American 
canal, even in times of peace, is to be upheld, not solely by the 
guaranty of the United States and of the Central American 
Republic, or Eepublics,directly concerned, but also by the guaranty 
of European Powers, it would become the duty of the House of 
Eepresentatives, adhering, for its part, to the Monroe Doctrine, to 
nullify the Hay-Pauncefote Treaty, by refusing to make any 
appropriations under it, and by thus renouncing, for the present, 
the hope of an interoceanic canal. As yet, happily, we are not 
reduced to that desperate expedient. Three other courses are still 
open to us : First, the President may withdraw the new treaty for 



358 THE NORTH AMERICAN REVIEW. 

amendment; second, the Senate may refuse to ratify the Hay- 
Pauncef ote Treaty ; third, before the document comes up for con- 
sideration in that body. Congress may enact canal legislation 
totally inconsistent with its provisions and based on the assump- 
tion that the Clayton-Bulwer Treaty is obsolete and no longer 
binding. 

I. 

Up to February 5, 1900, when Secretary Hay saw fit to enter 
into the new convention on the subject with the British Ambas- 
sador at Washington, the international situation, with regard to a 
canal across the American isthmus, had been this. The British 
Government was supposed to hold that the Clayton-Bulwer Treaty, 
although never acted on since it was concluded in 1850, was 
still obligatory on the United States, and entitled England to 
exercise jointly with ourselves a control over any interoceanic 
waterway, even although this should be constructed at our own 
expense. It had been long recognized, however, on both sides of 
the Atlantic that, by insisting upon the letter of the rights given 
to her by the Clayton-Bulwer Treaty, England would pursue a 
dog-in-the-manger policy, for, hampered by the provisions of that 
agreement, the United States would never consent to build a 
canal. Acknowledging the futility of such a policy, and perceiving 
that England would have much to gain, even if she were restricted 
to the use of a canal in peace times and were shut out from it in 
the event of war with the United States, the London Spectator 
and other authentic representatives of British public opinion, 
have lately advocated the total annulment of the Clayton-Bulwer 
Treaty. When we call to mind that England in 1871, although 
she had nothing to gain by it, consented, at Eussia's demand, to 
the annulment of the clause in the Treaty of Paris prescribing 
the neutralization of the Black Sea, which was the principal out- 
come of the Crimean War, we cannot doubt that, in the existing 
circumstances, a request for the abrogation of the Clayton-Bulwer 
Treaty, if earnestly pressed by our State Department, would have 
been granted by Great Britain. Besides the consideration of the 
immense commercial profit derivable by England from a canal, 
even though this should be exclusively controlled by the United 
States, Lord Salisbury would not unreasonably have been moved by 
the reflection that it might be judicious to acquiesce gracefully in 
a transaction which the American people, apparently, were de- 
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termined to carry out. There is only one courteous and friendly 
mode of terminating a treaty, but it can be rendered practically 
void in several ways, although recourse to any of these would have 
to be made at our own risk. We could inform the British Foreign 
Office through our State Department that, although the Clayton- 
Bulwer Treaty is, on its face, of perpetual obligation, and contains 
no denunciation clause, we should, nevertheless, decline to con- 
sider ourselves bound by it any longer. Again, a treaty may be in- 
validated through a second treaty concluded between one of the 
signatories and an outside Power. The treaty which we made 
with France during our Eevolutionary War was rendered prac- 
tically worthless when we made the Jay Treaty with Great Britain. 
Such would be the eifect upon the Clayton-Bulwer Treaty, if 
provisions totally inconsistent with it were to be inserted by us in 
a treaty concluded between the United States and the Eepublic of 
Nicaragua, or by the admission of the last-named commonwealth 
into our Union. In the third place, a treaty may be abrogated by 
legislative acts incompatible with its conditions. Congress may 
pass a bill providing that a canal shall be constructed across the 
American isthmus at the cost of the United States; that it shall 
be fortiiied and controlled exclusively by the United States and 
Nicaragua, and that, in the event of war, it shall be closed to the 
ships of the public enemy of either of those Powers. Such a law 
would be manifestly irreconcilable with the Clayton-Bulwer 
Treaty, and would be, practically, tantamount to a repudiation of 
that instrument. The British Government, however, would have 
no moral right to regard such a repudiation as an affront, if, on 
repeated occasions, our State Department had courteously but 
vainly requested it to assent to an abrogation or drastic modifica- 
tion of the Clayton-Bulwer Treaty. 

IL 

Now, for twenty years, the most respected and trusted of 
American statesmen, including distinguished Secretaries of State, 
have advocated the annulment of the Clayton-Bulwer Treaty, or 
such trenchant changes in it as should permit the United States 
to fortify the waterway and to close it against their public enemy 
in time of war. The views held by the Hon. W. M. Evarts, Secre- 
tary of State in the Hayes Administration, were unmistakably 
expressed in a message transmitted to the Senate by President 
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Hayes on March 9, 1880. The message pointed out that the 
policy of this country is a canal under American control, and 
that, if existing treaties stand in the way thereof, negotiations 
should be entered into to establish the American policy. It was 
further averred that the capital invested in the enterprise must 
look for protection to one or more of the great Powers of the 
world, but that no European Power could be allowed to intervene 
for such protection. The United States, said the message, "must 
exercise such control as would enable this country to protect its 
national interests." Again: Such a canal would be virtually "a 
part of the coast line of the United States," and its relations to 
this country would be "matters of paramount concern to the people 
of the United States. No other great Power would, under similar 
circumstances, fail to assert a rightful control over a work so 
closely and vitally affecting its interests and welfare." 

Very soon after President Gariield's inauguration, Mr. Blaine 
set forth the groimds of his conviction that the Clayton- 
Bulwer Treaty needed to be abrogated or materially changed. He 
did not assert that the treaty was already void, either by lapse 
of time or change of circumstances, or by any positive act of Great 
Britain, but he evidently believed that these and other considera- 
tions rendered the total or partial abrogation of the treaty by 
mutual consent or by our own act indispensable. He adopted the 
courteous course of proposing to the British Government that the 
treaty should be changed by mutual agreement, and, naturally, 
refrained from saying that, in the event of a refusal, the treaty 
might be practically nullified by an Act of Congress inconsistent 
with it. In a letter dated November 10, 1881, and addressed to 
Mr. Lowell, our Minister in London, Mr. Blaine pointed out that 
the Clayton-Bulwer convention had been made many years before 
under conditions which "were temporary in their nature, and can 
never be reproduced." He also recalled the fact that one of the 
motives which induced our Government to assent to the Clayton- 
Bulwer Treaty was the expected aid of British capital, an expecta- 
tion which had not been realized and had long ceased to be enter- 
tained, the resources of our own Government and people being 
amply sufficient for constructive purposes. Mr. Blaine proceeded 
to insist that Great Britain could not reasonably object to the 
demand of the United States that they should have the right to 
fortify the canal cut through the American isthmus and to close 
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it against a public enemy in time of war. He made it plain that 
"the operation of the Clayton-Bulwer Treaty would practically 
concede to Great Britain the control of whatever canal should be 
constructed," because it is incumbent upon Great Britain with its 
extended colonial possessions to maintain a naval establishment 
vastly superior to that required by any other Power. Hence, if 
the United States should bind itself not to fortify on land. Great 
Britain would have an advantage which would prove decisive in the 
possible case of struggle for the control of the canal. Finally, Mr. 
Blaine declared that our Government would not consent to per- 
petuate any treaty that, by conceding to European States a right 
of Joint guaranty of an American canal, "impeached our rightful 
and long-established claim to priority on the American continent." 
The United States, he said, were resolved to defend their in- 
terests precisely as Great Britain defends hers. It would be as 
reasonable, he asserted, for the United States to demand a share in 
the fortifications by which Great Britain excludes all other Powers 
from the waters of the Ked Sea, and thus virtually controls the 
Suez Canal, or to demand their neutralization, as for England to 
make the same demand in perpetuity from the United States with 
respect to the transit across the American Continent. Here we 
should note that, as a glance at the map will demonstrate, the 
geographical and strategic parallelism assumed by the Hay Pauuce- 
fote convention to exist between the Suez and Nicaragua canals, 
does not exist in fact. It could only exist, if we controlled the 
Caribbean, as England controls the Eed Sea. The pretended 
neutralization of the Suez Canal is farcical, because the southern 
neck of the Eed Sea, the natural continuation of the Suez Canal, 
is absolutely controlled by England. In a previous letter to Mr. 
Lowell, dated June 24, 1881, Mr. Blaine had repelled with 
vehemence the notion of subjecting an American canal to a Joint 
guaranty of European Governments. An agreement, he said, be- 
tween the Powers of Europe Jointly to guarantee the neutrality, 
and thus, in effect, control the political character of the canal 
would be viewed by this Government with the gravest concern. 
And again: "The United States have never offered to take part in 
agreements in which European Powers have united, such as guar- 
antees of the neutralization of certain European countries; and 
it is the long-settled conviction of this Government that any ex- 
tension to our shores of the political system of Europe would be 
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attended with danger to the peace and welfare of this nation." 
Lord Granville, who, at the time, was Secretary for Foreign Af- 
fairs, replied to the letters addressed by Mr. Blaine to Mr. Lowell, 
and declined to modify the Clayton-Bulwer Treaty in the particu- 
lars just mentioned. 

Mr. Prelinghuysen, who succeeded Mr. Blaine as Secretary of 
State, wrote to Mr. Lowell on May 8, 1883, a letter to the following 
effect: He declared that the only species of control over an 
artificial waterway cut through the American isthmus to M^hich 
the United States could assent would be a control exercised ex- 
clusively by them and by the Central American Republic orEepub- 
lics, the territory of which might be traversed by the canal. A 
protectorate, or joint guaranty, or joint control — in practice, the 
words would prove synonymous — by European nations would run 
directly counter to the Monroe Doctrine to which the American 
people are unshakably committed. Mr. Frelinghuysen went on to 
point out that Great Britain, by erecting during our Civil War the 
woodcutters' settlement, possessing no right of sovereignty, into 
the Crown Colony of British Honduras, had violated a funda- 
mental condition of the Clayton-Bulwer Treaty, and had thus 
rendered the treaty voidable at the pleasure of the United States. 
Lord Granville, in reply, refused to admit that the treaty was 
voidable at the option of the United States, but the position taken 
by our Government was reaffirmed by Mr. Frelinghuysen in letters 
to Mr. Lowell, dated May 5, 1883, and Kovember 22 of the same 
year. We should here add that Mr. Cleveland, though he did not 
reassert Mr. Frelinghuysen's views with regard to the voidability 
of the Clayton-Bulwer Treaty, but seems to have accepted the 
convention as obligatory in the absence of any executive or legisla- 
tive act upon our part tantamount to an abrogation of it, never 
denied that the document would require material alteration, should 
the United States undertake to construct an interoceanic water- 
way. The course which Mr. Cleveland pursued in regard to the 
Venezuela boundary dispute furnished a conclusive proof of his 
resolve to uphold the Monroe Doctrine, and he must have been 
aware that the only pronounced departure from that doctrine ever 
made by the American Executive and by the United States Senate 
was embodied in the Clayton-Bulwer Treaty. There is, indeed, no 
doubt that Mr. Clayton deliberately meant, in negotiating the 
Convention of 1850, to disregard the Monroe Doctrine as in any 
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sense obligatory. This he did not shrink from avowing when, on 
becoming a member of the United States Senate only a few years 
later, he was drawn into a bitter discussion with General Cass, of 
Michigan, as to the meaning of the treaty, and as to the intentions 
of the contracting parties. Although, therefore, it cannot be 
denied that, in the Clayton-Bulwer Treaty, our Executive and our 
Federal Senate did abjure allegiance to the Monroe Doctrine, it 
has been ever since maintained by American statesmen, and con- 
spicuously by Mr. Cleveland in the Venezuela controversy, that 
the Monroe Doctrine still represents the inflexible policy of our, 
Government, and that a single departure from it in 1850 cannot be 
construed as a renunciation thereof. 

III. 

Such was the international situation with regard to an Amer- 
ican isthmus canal in the month of January in the current year, 
the month preceding the provisional conclusion of the Hay- 
Pauneefote Treaty on February 5, 1900. Three Secretaries of 
State had protested against the perpetuity of the Clayton-Bulwer 
Treaty in its original form. Secretary Evarts had insisted that 
the canal must be built and operated under the exclusive control 
of the United States and of the Central American country through 
the territory of which the waterway should pass. Secretary Blaine 
had taken the same ground, and maintained that no canal should 
be built, if any European Power were to share in the control 
thereof ; further contending that, in order to make our assumption 
of control effective, we should claim the right to rear fortifications. 
Secretary Frelinghuysen made the same declaration of principles, 
and asserted that we might make them immediately operative, the 
Clayton-Bulwer Treaty having been violated by Great Britain in a 
vital condition, and thus rendered voidable at our option. It is true 
that, during the years 1880-83, when these declarations were 
made. Great Britain had shown itself unwilling either to abro- 
gate the Clayton-Bulwer Treaty or so to modify it as to repel 
European control and give the United States the right to exclude 
the battleships of a public enemy from the canal in time of 
war. During the ensuing seventeen years, however, a signal 
change had taken place in British public opinion. It had come to 
be widely recognized by the beginning of 1900 that the Clayton- 
Bulwer Treaty was an obstruction to interoceanic communication, 
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and that the great commercial benefits derivable by England in 
times of peace from a canal traversing the American isthmus 
ought not to be sacrificed, or even postponed, on account of the 
reasonable reluctance expressed by the United States to place the 
artificial waterway under the guaranty of a European syndicate, or 
to open it to British warships in the regrettable and improbable, 
but at least possible, event of a war between the United States and 
England. Simultaneously with this notorious change in British 
public opinion both Houses of Congress, which constitutes the 
dominant branch of our Federal Government, had given unmis- 
takable signs of a determination to cut without further delay a 
canal through the American isthmus ; to operate it under the ex- 
clusive control of the United States; to repel the idea of a British 
or European guaranty and, while opening the waterway under 
liberal and equal conditions to the mercantile marines and the 
navies of all nations, to reserve, nevertheless, the right, inseparable 
from the duty of self-preservation, to close the canal against the 
battleships of any Power with which our Government should hap- 
pen to be at war. 

Under the circumstances, it was imperative upon Secretary 
Hay to point out to the British Foreign Ofiice that the virtual 
abrogation of the Treaty by a legislative act of Congress was 
imminent; that, by a timely precaution, he desired to avert 
what might be deemed an affront, and that he would most earnestly 
request an immediate modification of the Clayton-Bulwer Treaty 
on the lines proposed by Mr. Blaine, lines which would place the 
projected interoceanic canal under the sole control of the United 
States, and which, while welcoming thither the commerce of the 
world in times' of peace, would assert the right to close the water- 
way against our public enemies. That was the request it behooved 
Mr. Hay to make and to press. ISTor have we reason to suppose 
that such a request, properly presented, and firmly urged, would 
have been rejected by the British Foreign Office. It is, indeed, in- 
credible that the British Government, in its present situation, 
would not prefer to "save its face," as it did with regard to the 
neutralization of the Black Sea in 1871, by acquiescing in a drastic 
amendment of the Clayton-Bulwer Treaty, rather than see it torn 
to atoms by an act of the American Congress. N"o such request, 
however, was made. The State Department, for which Mr. Hay is 
personally, and President McKinley vicariously, responsible, has 
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had the amazing fatuity to announce that the Hay-Pauncefote 
convention is due exclusively to its own initiative; that not a line 
nor a word in it should be imputed to pressure from a British 
source. 

What, then, is this convention, the authorship of which is 
claimed with pride? It is a convention which makes absolutely 
no concessions to the United States except the futile one of build- 
ing, operating, repairing and policing the canal at its own expense, 
while it revives all the obnoxious provisions of the Clayton-Bulwer 
Treaty, placing the canal under the guaranty of a European syndi- 
cate, prescribing for it the rules applied to the Suez Canal, deny- 
ing to the United States the right to fortify its own structure, and 
compelling us, under the penalty of coercion at the hands of 
United Europe, to permit in war-time the battleships of a public 
enemy to traverse the interoceanic waterway for the purpose of 
assailing our Pacific States. 

It is a Trojan Horse that Great Britain, speaking through the 
mouth of Mr. Hay, has offered us in the Hay-Pauncefote conven- 
tion ; a treaty which invites us to level at our own cost the moun- 
tain rampart which Nature has interposed between our Pacific 
States and European aggression. By ratifying this astounding 
convention, we should place the cities on our Pacific coast at the 
mercy of any European Power possessing a stronger navy than our 
own. We should also deal, by implication, a deadly blow at the 
Monroe Doctrine, for, if we recognize to-day the right of European 
nations to guarantee jointly the neutralization of an American 
canal, with what force of logic could we deny hereafter their right 
to extend their power of political regulation over any part of 
Latin America ? 

There are four ways of dealing with the Hay-Pauncefote con- 
vention, and one of these must be adopted, unless the American 
people are to be made the victims of a wrong, the dire propor- 
tions of which will become patent in the twentieth century. If 
President McKinley desires to absolve himself and his party from 
the responsibility for this monstrous blunder; he will forthwith 
recall the Hay-Pauncefote convention for amendment. If this 
he neglects to do, the Senators may clear their own skirts of 
responsibility by refusing to ratify the document. Thirdly, the 
Senate may suspend consideration of the convention and in- 
directly kill both that and the Clayton-Bulwer Treaty by com- 
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bining with the House of Eepresentatives to enact into law one 
of the two Nicaragua Canal bills which are now pending in 
Congress, and which are irreconcilable with the Clayton-Bulwer 
Treaty or its supplement. Or, finally, if the President and the 
Senate, which seems incredible, should both prove recreant to 
duty, the House of Eepresentatives can still safeguard the in- 
terests of the United States and of the American Continent by 
refusing to appropriate a dollar for the construction of a canal 
under conditions subversive of the Monroe Doctrine, and of the 
power given us by Nature to protect our Pacific States from 
assault by European naval Powers. Better, far better, would it 
prove in the future, for the United States, and for the smaller 
commonwealths, of whose independence we are the guardians, that 
the American isthmus should be pierced never by the hand of 
man, than that we should be prohibited from closing a canal con- 
structed and operated at our own expense against the warships of a 
public enemy. Mato W. Hazbltinb. 



